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THE OMBUDSMAN, A GRIEVANCE MAN
FOR CITIZENS
TALBOT D'ALEMBERTE*

Complaining about government may be the oldest American political tradition. There is a movement today that seeks to institutionalize this tradition in the form of a "grievance man."' This
movement has a connection with a long-established Scandanavian
institution, the "Ombudsman."
"Ombudsman" is a Swedish word that means agent or representative. 2 The Ombudsman is also known as the "Parliamentary Commissioner" and, according to article 96 of the Swedish Constitution,
the Ombudsman is "to act as the attorney of Parliament, under the
instruction issued by Parliament, and in that capacity to control the
observance of laws and regulations insofar as these are applicable by
persons subject to official responsibility .... "
The Ombudsman, with a heritage of more than 155 years as a
Swedish institution, was adopted as recently as 1962 in New Zealand.
The office is an integral part of the governmental structure of Denmark, Finland, and Norway,.3 It has been studied for adoption in
Britain, Canada, Ireland, and the Netherlands. 4 Since 1961 con*B.A. 1955, University of the South; LL.B. 1962, University of Florida; Member
of Miami, Florida, Bar.
I. Some local governments have established a "department of gripes" and
others have been proposed. The City of Miami has such an office. Miami News,
Aug. 2, 1965, §B, p. 1. Florida State Representative Jess Yarborough has suggested
that a principal failure of metropolitan government in Miami is its failure to listen
to small complaints by citizens.
2. Anderson, The Scandanavian Ombudsman, 52 AMERICAN-SCANDINAVIAN
R v. 403 (1964). " 'Umboosmaor: agent; one who has the umboo, or the power to
act for another.' Such was the meaning of the word 'ombudsman' in the medieval
Frostathing law. In modem Swedish, 'ombudsman' is a broad term embracing
almost any kind of deputy, such as a commercial representative, a trade union
business agent, or a Member of Parliament." In this article "Ombudsman" will
refer to the Swedish Parliamentary Commission for Justice and those institutions
in other countries that are evolved therefrom.
3. There is also a military Ombudsman in Sweden and Norway that is charged
with investigation of military affairs. This article will not be concerned with that
institution nor with a similar West German institution. It is interesting to note
that the office of Inspector-General of the United States Army is comparable to the
military Ombudsman.
4. There has been considerable literature in England, the most notable of
which are UTLEY, OCCASION FOR OMBUDSTAN (1961) and JusTicE, THE CIZEN AND
THE ADMINISTRATION: THE REDRESS OF GRIEVANCES (1961). Recently the British
Labor Party published a white paper proposing a "Parliamentary Commissioner
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siderable literature concerning the Ombudsman has been published
in American academic circles. 5
What is an "Ombudsman"? We might call him a "grievance man."
He hears complaints made by citizens about their government, investigates those complaints, and reports to Parliament the results of
his investigation. He may exonerate, criticize, recommend reform, or
urge remedial legislation. He cooperates with the department or
agency involved to provide liaison between it and the aggrieved
citizen.
EVOLUTION OF THE OMBUDSMAN

The first Ombudsman was established by the Swedish Parliament
to insure proper conduct of royal officers. The Swedish Ombudsman
is today empowered to prosecute officials and is in many ways comparable to the Attorney General of the United States, but the responsibility of the Ombudsman is to the legislative rather than to
6
the executive branch of government.
Because the Swedish Ombudsman was established in an era of
conflict between royal power and the emerging Parliament and within
an environment in which judges were royal officers, he is empowered
to criticize and even to prosecute judicial officers. 7 Today, however,
this power to prosecute judicial officers and other officials is not
often used, and it has been subjected to considerable criticism s
for Administration." Miami Herald, Oct. 22, 1965, §A, p. 6, col. 3. (See the comments there by editorial writer, Richard Spong, entitled "Tell It to the Ombudsman?"). This white paper follows up a pledge made by the Labor Party in the
1964 elections. Anderson, supra note 2, at 405. For a collection of the various
other proposals see the collection of essays entitled THE OMBUDSMAN: CITIZEN'S
DEFENDER? (Rowat ed. 1965).
5. See generally Christensen, The Danish Ombudsman, 109 U. PA. L. REV.
1100 (1961); Davis, Ombudsman in America: Officers To Criticize Administrative
Action, 109 U. PA. L. REV. 1057 (1961); Jdigerski6ld, The Swedish Ombudsman,
109 U. PA. L. REV. 1077 (1961). These are the most widely circulated articles and
the lead article by Professor Kenneth Culp Davis is particularly interesting.
There has also been activity among political scientists and a model state Ombudsman statute has been drafted. 2 HARV. J. ON LEGISLATION 213 (1965). In the
area of practical politics, Ombudsman bills have been introduced in the United
States Congress and in the Connecticut Legislature. Anderson, supra note 2, at 406.
6. Jdigerski6ld, supra note 5, at 1082. For example, the Swedish Ombudsman
in 1848 instituted prosecution against the Governor of Stockholm for going to
the opera with the King when riots might have been expected. The prosecution
failed, however. Bexelius, The Swedish "Ombudsman," Special Parliamentary Commissioner for the Judiciary and the Civil Administration 1810-1960, distributed by
the Swedish Royal Ministry for Foreign Affairs.
7. For a full discussion of the Swedish institution, see Jtigerskibld, note 5
supra.
8. During the years 1960-1964 there were only 27 prosecutions against 1,229
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When Finland acquired independence from Sweden, it very
naturally became the next nation to establish the Ombudsman. In
the post-World War II era the Ombudsman concept was circulated
further and Ombudsmen were established in Denmark, Norway, and
New Zealand.
The Danish Ombudsman is of particular interest. Institutionally,
it is organized as an investigative and public information agency and
does not have the powers of prosecution that characterize the Swedish
Ombudsman. Significantly, the authority of the Danish Ombudsman
does not extend to judicial officers and the courts. The Danish institution is thus more likely to be compatible with our governmental
structure, since problems and conflicts arising from judicial administration would not be generated under this approach.
ANALYSIS OF THE DANISH OMBUDSMAN

Denmark first established its Ombudsman in 1955, and Dr. Stephan
Hurwitz, a former law professor, has continuously occupied the office.
All reports indicate that Dr. Hurwitz is highly respected by the Danes,
and writers frequently emphasize the necessity for having a man of
such integrity in the office.
The Ombudsman is appointed by each Parliament and serves at
the pleasure of Parliament. The Ombudsman must be a person
trained in the law, and he can occupy no other position during his
tenure as Parliamentary Commissioner.
The Ombudsman has authority to receive complaints from
citizens and to investigate problems on his own initiative. His scope
of authority extends to ministry level affairs and ranges down to local
government but, as mentioned above, does not include investigation
of the judiciary at any level.
The Danish Ombudsman Act preserves the doctrine of exhaustion
of administrative remedies by not allowing complaints to be lodged
with the Ombudsman until the highest administrative officer has made
his decision. 9 This apparently does not bar the Ombudsman from
becoming involved upon his own initiative, however.
The Ombudsman Act states that complaints may be initiated by
anyone,1 0 making inapplicable the concept of "standing to sue,"
reprimands or other remarks. Gellhorn, The Swedish Justitieombudsman, 75
YALE L.J. 1, Table III at 18 (1965).
9. Act on the Parliamentary Commissioner for Civil and Military Government Administration, Act No. 203 of June 11, 1954, §6, as amended, Act No. 205
of June 11, 1959, and Act No. 91 of March 16, 1960 [hereinafter cited, as Ombudsman Act]. See 1961 Wis. L. Rav. 169, app. A at 194 for a copy of the
Ombudsman Act.
10. Ombudsman Act §6.
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which limits actions in the United States. In fact, Dr. Hurwitz has
observed that civil servants have initiated a comparatively large
number of complaints.11
The Ombudsman has traditionally refused to investigate a complaint if the question is already in court. The Ombudsman could
conceivably still come into conflict with the courts, however, because
many complaints lodged with him could give rise to litigation. If
the matter has not been brought in the courts, the Ombudsman may
render an opinion, but he usually defers to the bench by pointing
2
out that a court may be the final arbiter.1
When the Ombudsman's investigation reveals injustice or inequity,
a number of alternatives are available. He may merely make a report to the agency or ministry involved coupled with recommendations for reform or adjustment. The Ombudsman has the further
right, however, to report to Parliament in cases in which there is
"any mistake or act of negligence of major importance."1 In all
cases, the Ombudsman makes an annual report of his activities to
Parliament.
Although in practice the power is not used, the Ombudsman can
order the prosecuting authorities to institute preliminary investigations or to bring a charge before the courts of law, or, when such
machinery is provided by law, he may order the initiation of disciplinary proceedings against civil servants.
His most important right is the power to publicize. Dr. Hurwitz
has said, "The authority which has proved to be of the greatest practical importance to the Parliamentary Commissioner is that which
gives him the right to 'state his views on the matter to the person
whom the complaint concerns.' "14 The Ombudsman's views on important matters are brought before the public by the press. It is this
exertion of a "guiding influence on the administration" that Dr.
Hurwitz finds most effective and that serves the function of preventing
friction between the governed and the governing.
This, then, is the Danish Ombudsman in capsule: he is a grievance
man who derives his power neither from traditional notions of
punishment nor from use of injunctive measures. Rather, the source
of his power is based on the public response toward the publicized
matter and the prestige of the Ombudsman himself. Ultimately, it is
the power to analyze complaints and to put them before the people
that characterizes the Ombudsman.

11.
12.
13.
14.

HURWITZ, THE OMBUDSMAN 15 (1962).
Christensen, supra note 5, at 1113.
Ombudsman Act §10.
HuRwrz, op. cit. supra note 11, at 9.
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AMERICAN INSTITUTIONS FOR SUPERVISION OF ADMINISTRATION AND

HEARING OF CITIZENS' GRIEVANCES

The brief review of the powers of the Ombudsman and the evolution of the institution from its beginnings in Sweden should be complemented by an analysis of American institutions that functionally
parallel the Ombudsman.
Legislative Committee Investigations. Because the Ombudsman
is a parliamentary commissioner, we are first drawn to the legislative
branch in our search for parallels. Both the legislative committee and
the Ombudsman may play a role in the formulation of legislation, but
the differences in the two institutions exceed the similarities.
The legislative committee, which in theory is studying legislation
or the need for it, frequently goes beyond this purpose to conduct
far-ranging inquiries into areas of government and administration.
These committees are specialized and focus their investigation on
urgent or newsworthy areas.
By contrast, the Danish Ombudsman deals with specific problems
that may range over the entire spectrum of government, excepting
only judicial activities. Inquiry is of a continuing nature and may
focus on any action within the whole range of administration. The
inquiry is to satisfy the complaint of one or more citizens, not to determine the need for legislation.
In receiving citizens' complaints the Ombudsman has the advantage of accessibility. The Ombudsman is empowered to investigate
complaints concerning all administrative agencies. The various legislative committees, however, are concerned with specific areas, and
the ordinary citizen might find it difficult to ascertain which legislative committee has responsibility in the area of his complaint.
Another significant difference in the practical working of the
Ombudsman is his relative freedom from politics. Observers have
noted that the Ombudsman should be a man who has reached the
peak of his professional career, such as a distinguished judge or educator. He should be a man who is free from further political ambitions and whose integrity could not be questioned. Legislative
committees are, of necessity, embroiled in the world of practical politics. Their main purpose is to study legislation or its need, and this
purpose would be seriously hampered if they were required to investigate all of the individual grievances lodged.
Individual Legislators. In the United States, there is a strong
tradition embodied in the phrase "write your congressman," yet this
is a tradition that does not necessarily reach all strata of society.
Further, the pressure of legislative business and political campaigns
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may prevent the effective handling of these complaints by the
individual legislator.15
Grand Jury. The grand jury system, although well developed in
some communities has some of the same weaknesses as the legislative
investigating committee; it is sporadic in performance and tends to
focus on a narrow range of problems.
The criminal overtones that characterize grand jury proceedings
are a further objection to using it to investigate administrative action.
The impact of grand jury criticism and investigation might, therefore, be unnecessarily severe, and the effect on the morale of an
agency could unduly hinder its effective operation.
Judicial Re-view and Court Actions. Our judicial system has
evolved concepts of certiorari, prohibition, habeas corpus, injunction,
and now the declaratory decree action, which allow an aggrieved
citizen to obtain relief from a number of administrative errors.
Without examining these remedies in detail, we can observe that
the goals of judicial review of administrative action are different
from the goals of the Ombudsman. The courts have nurtured the
concept of limited review of administrative action in order to avoid
a de novo proceeding. This leaves discretion and therefore flexibility
to the agency, and the procedures of the agencies will normally be
upheld if they do not violate concepts of due process. The decision
of an agency will be upheld if it is supported by "substantial competent evidence."' 16 There are many reasons why this should be the
proper rule for the courts, but the result is that agencies are often
left with scant supervision other than that provided by occasional
legislative inquiry.
Another objection to judicial correction of administrative injustices is its expense. Although the expansion of legal aid programs
may ameliorate this problem for the lower economic levels of society, there is still a deterrent to litigation against administrative
agencies.
There may even be a philosophical objection from the citizen's
standpoint. As one New Zealander observed about his problems
with government: "Is it lawful to put me in such a position that I
have to go to law to prevent damage to my property when it is the
17
task of the law to protect my property?"
15. One of the most effective systems for the legislative handling of citizens'
complaints, the "Question Hour," is not used in the United States. In many
parliamentary democracies this is important for the development of information

and the formation of public opinion as well as for the settling of citizens' complaints.
16. United States Cas. Co. v. Maryland Cas. Co., 55 So. 2d 741 (Fla. 1951).
17.

Address by Sir Guy Powles, New Zealand Parliamentary Commissioner,
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The forms of judicial review should not be limited or infringed
upon by an Ombudsman. To the contrary, the idea of judicial power
does not pervade the Ombudsman concept. "The genius of the
Ombudsman idea is that the holder of the office has full authority to
investigate and pass judgment, but no power to enforce."' 8
THE OMBUDSMAN AND LEGAL AID

The geometric increase of bureaucracy has created many problems
that the ordinary citizen of little means is unable to cope with. A
noted Englishman has stated the situation in these words: 19
But with the existence of a great bureaucracy there are inevitably occasions, not insignificant in number, when through
error or indifference, injustice is done - or appears to be done.
The man of substance can deal with these situations. He is
near to the establishment; he enjoys the status or possesses the
influence which will ensure him the ear of those in authority.
..
But too often the little man, the ordinary humble citizen,
in incapable of asserting himself.
This is the problem that is now being challenged by the program
called "The War on Poverty." With the establishment of legal aid
programs, the poor may be expected to criticize government at all
levels, and state welfare programs, licensing agencies, and similar
institutions will probably come under attack. This confrontation
could develop into a crisis in state-federal relationships, since the
anti-poverty program is substantially operated through local committees or nonprofit corporations that are funded by the federal
government.
There is a crucial need to maintain a balance among the functions
of government. If the concept of federalism is not to be sacrificed,
states and their political subdivisions must be able to handle the
problems of the poor.
The Ombudsman may serve to bridge this communication gap and
to supply the necessary close liaison between established forms of
government and the newly articulate poor.
CONCLUSION

The Scandinavian Ombudsman is a stranger to our political system. The function he serves is not served by any other American in"The Citizen's Rights Against the Modem State and Its Responsibilities to Him,"
given before the Royal Institute of Public Administration in Canberra, Australia,
Nov. 14, 1963. The remark was made by one of Sir Guy's "clients."
18. Anderson, supra note 2, at 408.
19. Shawcross, Preface to JusTicE, note 4 supra.
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stitution, but the philosophy of the Ombudsman is compatible with
one of the dominant themes of American politics. The idea of a
grievance man for government should be attractive to Americans,
but there are many questions, however, concerning the proper level
upon which to establish such an institution.
National. This idea may be feasible for the federal government,
and there have been suggestions to utilize a specialized grievance
man as a conduit between congressmen and administrative agencies.20
Because there are problems with the size of the task for a grievance
man on the federal level,21 it is on the state and local levels that the
Ombudsman should receive the best reception.
Local. Some city and county governments have experimented
with a "department of gripes." Grievances here are apt to be about
the direct services to the citizens; such as water, sewer, and garbage collection. Problems with regulatory agencies and licensing occur just
as they do at the state level, but the simple organization of most
municipal governments makes the task of handling grievances relatively simple.
State. With the advent of reapportioned legislatures and the shift
of power to urban areas, the needs of the people can now be more
effectively met by state government. More active participation by the
states will not be accomplished without problems and considerable
readjustment in the thinking of both public and state officials.
In this context, the Ombudsman idea may be the basis of a flexible
institution to help state government adapt to its changing role. An
Ombudsman can help insure an effective administration of state agencies. The Ombudsman can collect information that will inform the
state representatives and officials of the responsibilities that must be
assumed to make the state a vital factor in attending to the needs
of its citizens.
If we value the ideals of federalism and the local handling of
local problems, the Ombudsman may serve us well.

20. See H.R. 7593, 88th Cong., Ist Sess. (1963). The bill was introduced by
Congressman Reuss of Wisconsin and provided for an "Administrative Counsel"
for each house. Complaints received by the congressman from his constituents

would be sent to the administrative counsel who would handle the liaison with
the agency complained about and would aid the congressman in adjustment of the
grievance. See also Reuss, An Ombudsman for America, N.Y. Times, Sept. 13,
1964, §6 (Magazine), p. 30.
21. See Krislov, A Restrained View, in THE OMBUDSMAN supra note 4, at 246.

Professor Krislov criticizes the idea of a national Ombudsman.
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